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Superfund Cleanup Standards Reconsidered 



Summary 

For Congress, the reauthorization of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (CERCLA), commonly known 
as Superfund, has particularly focused on two major areas of refonn: liability and the 
selection of cleanup standards/remedies. This report addresses the latter, and within 
that general topic, discusses six issues that have received attention from a number of 
stakeholders: the role of risk assessment; cost-effectiveness of treatment; complete 
or partial elimination of what are called ARARs (the statutory requirement that 
Applicable or Relevant and Appropriate Requirements from federal and state 
environmental and facility-siting laws be applied to Superfund site cleanups) and 
elimination of the statute’s preference for permanence and treatment; future land use 
considerations; the role of the states; and community involvement in the remedy 
selection process. The report contains brief summaries of the pertinent provisions 
of the leading Senate bill, S. 8, as it appears in the "draft chairman’s mark" of August 
26,1997. 

To address the criticism that the Superfund program favors excessively costly 
remedies, some critics argue that the Enviromnental Protection Agency (EPA) should 
change its risk assessment procedures and increase the role of risk assessment in 
selecting remedies. Other recommended reforms include establishing a single 
national risk criterion for cleanup decisions rather than the current use of risk ranges. 
Some stakeholders suggest elevating the importance of cost in EPA’s evaluation of 
alternative cleanup strategies. Cost is currently considered in evaluating alternatives; 
however, critics claim that the statute’s deference to ARARs and its preference for 
pennanence and treatment (as opposed to containing waste and controlling land use) 
have resulted in high cleanup costs. Some stakeholders cite Superfund’s reliance on 
ARARs for determining site specific cleanup standards as the cause for lengthy 
debates over which federal or state regulations (or combinations thereof) apply to a 
site and for the selection of more costly remedies than are necessary to protect 
human health and the environment. 

Stakeholders who advocate elevating the role of risk assessment in selecting 
remedies also urge increased consideration of a Superfund site’s future land and 
water use. Many of these stakeholders advocate that state and local governments, 
rather than EPA, decide future land and ground water use. Some critics of Superfund 
claim that the current system of shared federal and state responsibility leads to delay, 
duplication of effort, confusion among stakeholders, and higher transaction costs. 
Some states want full Superfund authority, and others only want delegation of the 
federal program. Some stakeholders are in favor of full authority for the states, while 
others are concerned about the burden on businesses that responding to as many as 
50 state programs could create. The degree of community involvement in the 
process of selecting cleanup remedies is an additional topic of debate. 

Though often heavily criticized since its passage, the goals of Superfund are 
widely supported. Since 1980, the program has improved practices in the 
management of hazardous wastes to protect human health and the environment, and 
is an evolving instrument. 
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Superfund Cleanup 
Standards Reconsidered 



Introduction 

A key issue in the 105 th Congress is refonning the Superfund program, which 
cleans up the nation's most hazardous waste sites. While the program has improved 
the practices in managing hazardous wastes to protect human health and the 
environment, there appears to be consensus between the public and private sectors 
that reform is necessary to increase the pace of cleanups and lower remedial costs, 
although there is disagreement over how to accomplish this objective. The 
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 
(CERCLA), P.L. 96-510, established the Superfund program, and the Environmental 
Protection Agency (EPA) administers it and is responsible for adding hazardous 
waste sites to the National Priorities List (NPL). The law provides for cleanup and 
emergency response for hazardous substances released into the environment, cleanup 
of inactive hazardous waste disposal sites, and retroactive, strict, joint, and several 
liability for potentially responsible parties (PRPs). The Superfund Amendments and 
Reauthorization Act of 1986 (SARA), P.L. 99-499, revised and expanded CERCLA 
and introduced new cleanup standards into the program in an attempt by Congress 
to add statutory language which would clarify for federal officials and PRPs 
appropriate cleanup remedies to be selected for contaminated sites. While SARA's 
intent was to improve the quality and pace of site remediation, critics maintain that 
Superfund’s problems have not been solved. 

The current debate in Congress on the reauthorization of Superfund has focused 
particularly on two major areas: liability refonn and remedy selection/cleanup 
standards. This is not to say that there is total agreement in other areas. Allowing 
the states to assume as much of the Superfund program as they are able and willing 
to do appears to have fairly wide acceptance, but a subject of serious debate is under 
what conditions (if any) EPA can re-assert its jurisdiction over a facility. CERCLA's 
natural resource damage provisions are also contentious as business interests seek 
to place limits on the amounts they could be assessed to restore or replace lost or 
devalued resources. There appears to be fairly broad agreement on other topics, such 
as allowing communities a greater voice in the decision-making process, recognizing 
and expanding the brownfields program for cleaning up less serious sites, and 
assisting states with their voluntary cleanup programs. 

Three committees have a primary role in reauthorizing the program: 
Environment and Public Works in the Senate; and Commerce, and Transportation 
and Infrastructure in the House. (The taxes that feed the Superfund trust fund are 
under the jurisdiction of the House Ways and Means, and Senate Finance 
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Committees. 1 ) All three have held hearings in the present Congress, 2 as well as in 
the 103 rd and 104 th . 

Senator Bob Smith, chainnan of the Environment Subcommittee on Superfund, 
Waste Control, and Risk Analysis introduced S. 8 on January 21, 1997, one of 10 
bills put forth as the Senate Republican Agenda for the 105 th Congress. In late 
August the subcommittee released a "draft chairman’s mark" of S. 8 that was the 
result of negotiations with the administration and Democratic senators. 3 A hearing 
on the revised bill was held September 4. The markup scheduled for September 1 1 
was postponed to allow further discussions. 

In the House, an effort reportedly is being made to achieve consensus between 
the majority and minority before a bill is introduced. The Commerce and 
Transportation Committees are working independently of each other. According to 
news reports, majority and minority staff in both committees have exchanged draft 
language on several titles of a bill, including one on remedy selection and cleanup 
standards. The Transportation staffs reportedly are meeting and negotiating virtually 
daily, and expect to have a bill out before the end of October. EPA is providing 
technical assistance but is not currently participating in the exchange of views. 4 

Stakeholders with an interest in Superfund include PRPs, attorneys, the 
insurance industry, medical health professionals, citizen and environmental 
organizations, federal agencies involved in Superfund cleanups, state and local 
governments, the remediation technology industry, and land development firms. 
Many of these stakeholders have broadly criticized Superfund and argue that the 
statute's cleanup standards are partly responsible for the slow place of cleanups due 
to the extensive process required to select remedies and have led to cleanup costs that 
are higher than necessary to protect human health and the environment. Superfund's 
critics believe that the statute's cleanup standards must be changed to improve the 



1 For a discussion of Superfund’ s taxing and trust fund provisions, please refer to CRS 
Report 96-774 E, Taxes to Finance Superfund, by Salvatore Lazzari. 

2 Senate Environment and Public Works held hearings on March 4, 1997 (oversight of 
brownfields cleanup), March 5 (stakeholder views of S. 8), and September 4 (stakeholder 
views of the chairman's mark of S. 8). House Transportation and Infrastructure held hearings 
on March 5, 1997 (lessons from the states), March 12 (views of EPA Administrator Carol 
Browner), and April 10 (stakeholder views on EPA's management of the program, 
administrative changes, and proposals for legislation). House Commerce held hearings on 
February 14 and March 7 (field hearings in New York City and Columbus, Ohio, on federal 
barriers to common sense cleanups), and September 4 (views of members on operation of 
the program). 

3 The text of the draft chairman's mark, as well as a CRS summary of the draft are 
available at the committee's website: 

http://www.senate.gov/~epw/ 

4 Telephone communications with committee staff, September 1-12, 1997, and press 
reports, e.g., "Bipartisan Agreement Not Yet Reached in Transportation Committee, Aide 
Says," Daily Environment Report, September 26, 1997, p. A-5; "Democrats Offer Eight 
Reform Goals in Attempt to Prod House Subcommittee," Environment Reporter, September 
12, 1997, p. 845; and "House Democrats Defend Remedy Proposal from Industry Criticism," 
Superfund Report, August 20, 1997, p. 5-7. 
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program's pace and lower cleanup costs. To address these concerns while protecting 
public health, Congress is attempting further to define Superfund’s cleanup goals and 
the methods used to attain these goals. 

To assist Congress in its consideration of proposals to revise Superfund's 
cleanup standards, this report discusses the existing standards under current law and 
recommendations for revising them offered by stakeholders in the debate. The report 
relies primarily on information provided in congressional hearings, including the one 
held on September 4, 1997, by Senate Environment and Public Works. Among the 
questions being asked about refonning Superfund's cleanup standards are: 

• Should cleanup decisions be based more on risk assessment considerations 
and less on fixed numerical criteria? 

• Is the statute’s preference for treatment and permanent solutions reasonable? 

• How much weight should the cost of a remediation be given in the cleanup 
decision? 

• Should cleanup decisions be based on a single health risk value or on a range 
of them? 

• Do scientists have the capability to accurately predict health effects from 
various levels of exposure for all who may come in direct or indirect contact 
with the hazardous substances involved? 

The law’s lack of a national uniform level of cleanup has been a major source 
of controversy for the Superfund program. The reauthorization debate in the 104 th 
and 105 th Congress has provided a forum for stakeholders to outline their 
recommendations and proposals for refonning Superfund's cleanup standards. This 
report discusses the following issues that have arisen in the debate: 

• the role of risk assessment; 

• cost-effectiveness of treatment; 

• elimination of applicable or relevant and appropriate requirements (ARARs) 
and preference for treatment and permanence; 

• future land, ground water, and other resource use; 

• the role of the states; and 

• community involvement in the remedy selection process. 

Administrative Reforms to the Superfund Program 

In response to the debate over Superfund's problems, EPA began to implement 
a series of administrative reforms in 1993 to increase the pace of cleanups and lower 
cleanup costs while maintaining the same standards of protection for human health 
and the environment. While the revisions have not altered Superfund’s cleanup 
standards, they have simplified the process of selecting remedial actions at certain 
sites through the use of presumptive remedies, which are cleanup solutions that EPA 
has successfully used at particular categories of sites. The advantage of using them 
is that they are preapproved and not subject to the time and costs of extensive 
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analysis required for other remedies. So far, EPA claims the use of presumptive 
remedies has resulted in faster cleanups and that, overall, its refonns have reduced 
the average cleanup time by more than one year. 5 At a hearing held in April 1997, 
the Superfund Settlements Project (a business organization with ten corporate 
members) testified that EPA's administrative changes have helped to improve 
Superfund, but alone are not sufficient to solve the program’s problems. 6 The 
Project's members argued that comprehensive legislation is necessary to revise the 
current cleanup standards and process of selecting remedies if the pace of cleanups 
is to increase and remedial costs are to decrease. 

Stakeholder Views 

EPA and the states determine cleanup standards for each site based on statutory 
requirements and preferences, and based on ARARs, which are state and federal laws 
and regulations determined to be applicable, or relevant and appropriate. EPA uses 
risk assessments to set cleanup levels if no such standards have been established for 
the contaminants at the site. 

The selection of "applicable, relevant, and appropriate" laws and regulations is 
highly discretionary because each site has its own set of unique conditions which 
must be evaluated. Many stakeholders have argued that ARARs and other factors 
have led to confusion about which cleanup levels are required, cleanup costs that are 
unnecessarily high, and sites that have been cleaned to different risk goals. One 
proposal for reform is to place more emphasis on risk assessment (eliminating the 
ARARs requirement) when determining how clean a site should be rendered. 
Supporters of this proposal claim that the elimination of the statute’s ARARs 
requirement would result in less costly site remediations and savings to the 
Superfund program. Some stakeholders also would like to see modification of 
EPA’s risk assessment methods to reduce reliance on what they see as overly 
protective assumptions and models. 

The Superfund program has also been criticized as being too slow in achieving 
its goal. Delays in cleanup have been attributed to the statute’s ambiguity regarding 
cleanup levels, as well as other factors. To address this issue, some participants in 
the Superfund refonn debate advocate establishing a single, national risk 
management goal which would also provide equal protection from hazardous waste 
for all communities. 

PRPs have complained that EPA has little regard for the cost-effectiveness of 
its selected remedies. CERCLA requires the implementation of cost-effective 



5 Carol M. Browner, Administrator, Environmental Protection Agency. Testimony 
submitted to the Senate Committee on Environment and Public Works, Subcommittee on 
Superfund, Waste Control, and Risk Assessment. March 5, 1997. Superfund Cleanup 
Acceleration Act of 1997. S. Elrg. 105-60. 105 th Congress, 1 st Session, p.345. 

6 Superfund Settlements Project. Testimony submitted to the Elouse Committee on 
Transportation and Infrastructure, Subcommittee on Water Resources and Environment. 
April 1 0, 1 997. Superfund Reauthorization: EPA 's Management of the Superfund Program, 
Administrative Changes, and Proposals for Legislation. H. Hrg. 105-8. 105 th Congress, 1 st 
Session, p. 500. 




